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Arising out of Order-In-Original No. AC/S.R./31/ST/KADl/2021-22 dated 31.03.2022

(s) passed by the Assistant Commissioner, CGST, Division-Kadi, Gandhinagar

Commissionerate

7 41a4«f #r -.=rn=r arrz 1«l1 I M/s Sharda Enterprise, Shop No. 15, Market Yard,
(-=er) Name and Address of the

Appellant
1st Floor, Kadi; Mehsana, Gujarat-382715

R& faza4-±gr aria7grra marat az <a smr a fantf@faRt aarr +T 7TT

afe2at r aft rrargrewergr#mar z, ur fa ta n@gr afaztmare
0 Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

+taatmta]rwr smhaa:
Revision application to Government of India:

( 1) ta sgraa ga sf@fu, 1994 t ear aa fr aarg mgmt#at gate utr #t
3q-nr qr v{4 # siafa garur snaaa sf +fa, sta +car, fa iat4a, zuwrPr,
tuft#if, Raa {tra, iaaft, &ft: 11 ooo 1 ci?r cfi1"~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(a) znf? mt Rtzfmasa ft gt@aratft ssrtzrr mlata zr ft
sssrrt gun 0,$ 1trama au arf it, <ff fat nosrtr zweaz azff cfil ,((5\ Ir\ ii'

sett ztn frfar h tu g&z
In case of any loss of goods where the loss occur in transit from a factory to a

house or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

('©") m«r t~ -fcpm~m "SR!ff if faff@aTat Rafa4fut i 3u@tr gr4mag+rT
-3,4 taa gr«caa Raz#mimmaa arz Raft ug TT 'SR!ff if Rllt@ct ~I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. ,

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

() sifaqrar Rt s«area men ran h fu st pet?feemr fr n&?id sr?gr vl aa
antu fa eh(R@# rgme, sfla # rr -crrftcr m™ r.rt m GtR if faa sf2fa (i 2) 1998

mn 109 'ITTD'~ fcITT!; ~ ·?n
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the· Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hf sat«a gm (srR) Rural, 2001 h fa 9ziaiaff@e m msm~-8 if ii
fat i, hf m2gr #fa nota f2ala cTTrf mfr t '4-llct(lfiil-~QT ~~~QT~ il°-il°
fat a tr fa star far str a7fgu si rr tar < mt gr gflf a iaiia aTr 35-~ if
f.rmftcr fr hmar ha#r€ls-6 tat Rt fa fl@flare

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@a3atarr sgt iaua um tasq?ta5a#gts? 200/- fl gala ft
sarg it szt i«am an ara a snrar gtt 1000/- RtftgnatRtszl

0

The revision application shall be accompanied by a fee of Rs.200 /- where the Q
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

ftar gr4, a{hr sq(aa gt«anvi taraz4Rt4 trtf@aw aRsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) {tr saran ra sf@efzu, 1944 Rten 35-41/35-z ?# siaiia:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) \:lfhRlf©ct qfz-aj,c. if ~ ~ ~ 3WoTcTT eRr 3fr, sf«Rt aa fr rca, 4rz
raa gr«can vi Para flu +ntarf@2law (Rabe) fr uf@Ena2r fl~RT, 6!~f\c.liillC: if 2nd~,

iil§fl!~", 'l'.fctrf , ~ , PR~(i-11•1<, 61~4-IC:liillC:-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali ,Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

appeal to the Appellate Tribunal shall be filed in quadn1plicate in form EA-
; cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

_ ied against (one which at least should be accompanied by a fee of
. s',.2 • 2.;, ~· ,,.
<E;
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar. gf a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4faz 2gr Rt a& gasgii amar @tar ? at r@tagr h fu #ta mr gratr srgt
tr fa mar Reg <r az h za gr ft fa fr st mrfaa h fr zrnfrfa srflt
narf@2lawRtca3ft znr a{haar #t v434a fr star &l

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As tp.e case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr4ta gen sf2fr 1970 rzn ti@fer fr stgft -1 # siaiia Rmfta" fcnc1;~~ ·
3near atnear aznf@afa ffa1f@a a 3marpt4Rt ua far s6. 50 tffi efiT rl\ 14104

gr«ca feazr@tatarfe
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za st if@ea ma ar fiaaraa fail r 2j wft na sea[fa fut star ? st fir
area, hara gr«a green qiatzrta rantatf@2raw (4raff@f@er)f, 1982 # Rf@a?l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar g«a, arr sqrar gr# ui arac a4tr rznaf@2raw (f@«ez) hft sfht #r
if etidoll 4-li i I (Demand) tzcf ~ (Penalty) efiT 1 0% pa st #ar zfarf at zrai, sf@rmawr
10~WQ; t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

{tr3re grcn citata ah siafa, gt@a ztt 4er ft l=fTlT (Duty Demanded) I

(1) is (Section) 11D h azafaff« ufgr ;

(2) fw:rr ~~ WITT cl?r- ufull";
(3) adfeefitfa 6 hazer(fr

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules;
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(6)(i) sr smear #fa arf 7far#orer szi gen srsrar ga znr au fa(f@ gt Rtl fz•
..---. a10% 47ata zit szta au fa cJ IRa gt aaaus#10% ratT cl?r- -;JJT~ t1

.,
In view of above, an appeal against this order shall lie before the Tribunal on

, ft:; ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
\/ alty, where penalty alone is in dispute."
~ ..
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fr st?g / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sharda Enterprise, Shop No.15, 1°

Floor, Market Yard, Kadi, Distt: Mehsana (hereinafter referred to as "the appellant" )

against the Order-In-Original No.AC/S.R./31/ST/KADI/2021-22; dated 30.03.2022

(hereinafter referred as 'impugned order), passed by the Assistant Commissioner, CGST

& C.Ex., Division- Kadi, Commissionerate-Gandhinagar. [hereinafter referred to as "the

adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AEAPS1899DSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed in

the total income declared in Income Tax Returns/26AS, when compared with Service

Tax Returns of the appellant for the period FY. 2014-15. In order to verify the said

discrepancies as well as to ascertain the fact whether the appellant had discharged

their Service Tax liabilities during the period FY. 2014-15, letters/ e-mails were issued

to them by the department. The appellant failed to file any reply to the query. It was

also observed by the Service Tax authorities that the appellant had not declared actual

taxable value in their Service Tax Returns for the relevant period.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2014-15 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value

from ITR)' as provided by the Income Tax department and the 'Taxable Value' shown in

the Service Tax Returns for the relevant period as per details below:

TABLE
(Amount in Rs.)

F.Y. Taxable value Value of total Value of Highest Service Service Tax
as per IT data amount paid/ services Difference Tax Rate payable
[From ITR] credited under provided as between IT data [including

194C, 194H, per as per ST- & ST-3 returns EC, SHEC]
1941, 194] 3 returns

(1) 2) (3) (1)-(3)=(4) (5) (6)

2014-15 1,57,74,015 0 10,16,195 1,47,57,820 12.36% 18,24,067

4. Accordingly, a Show Cause Notice was issued to the appellant vide F.No.IV/16-15/

TPI/PI/Batch 3C/2018-19/Gr.IV/3119, dated 25.06.2020, wherein it was proposed to

demand and recover:

0
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(i) Service Tax amountof Rs.18,24,067/-nder proviso to Section 73(1) of the

Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.

(iii) Penalty under Section 78 of the Finance Act, 1994.

(iv) Penalty under Section 77 of the Finance Act, 1994.

5. The Show Cause Notice was adjudicated vide the impugned order wherein the

adjudicating authority has:

(i) Confirmed the demand of Service Tax amount of Rs.18,24,067/- under

proviso to Section 731) of the Finance Act, 1994 readwith Section 68 of the

Finance Act, 1994;

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994 on the

above demand of Service Tax.

(iii) Imposed a penalty of Rs.18,24,067/- under Section 78 of the Finance Act,

1994.

(iv) Imposed a penalty of Rs.10,000/- or Rs.200/-, whichever is higher, starting

with the first day after the due date, till the compliance, under Section 77 of

the Finance Act, 1994.

6. Being aggrieved with the impugned order, the appellant have filed the present

appeal on the following grounds:-

► The appellant has cited decisions which are identical to their case but the

adjudicating authority has ignored the same and taken different stand and

confirmed the liability which is against the principles of natural justice.

► The notice is time barred in as much as the period involved in SCN is FY. 2014

15 and notice was issued beyond the period of 5 years i.e. 25.06.2020, hence SCN

is not sustainable.

► The activity of appellant is selling SIM cards and recharge voucher in capacity of

distributors and this activity completely exempted and no ST is leviable as per

E.No.29(£) of Notification No.25/2012-ST, dtd. 20.06.2012.

► Invocation of extended period of five years to cover liability for FY. 2014-15 is

baseless and vague, hence demand is time barred. In support of their claim on

the issue of limitation and imposition of penalty, the appellant has relied upon

several judgments. The appellant contended that as there is no mens rea and no

intention to evade payment of tax, hence penalty is not imposable.
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7. Personal hearing in the case was held on 12.01.2023. Shri Naimesh K. Oza,

Advocate, authorized representative of the appellant, appeared for the hearing. He

reiterated the submissions made in appeal memorandum and also submitted a copy of

agreement and stated to submit further documents pertaining to Income tax

assessment as part of additional written submission.

8. In the additional submission dated 17.01.2023, the appellant have submitted

copies of Form 26AS and detailed ITR return for the FY. 2014-15 [A.Y. 2015-16] and

contended that as per Para 25 of the impugned order, there was insurance commission.

They submitted copy of appointment letter dtd. 09.04.2012 & 18.06.2015 appointing

the appellant to be as Insurance Agent for United Insurance Co. Ltd. The appellant

contended that insurance commission income is exempted vide E.No.1 of Notification

No. 30/2012-ST, dated 20.06.2012, as liability is on receiver i.e. United Insurance Co.

Ltd. under RCM and the appellant Shri Ketan A Shah is the proprietor of M/s Sharda

Enterprise, therefore, insurance commission does not attract Service Tax.

9. I have gone through the facts of the case, submissions made in the Appeal

Memorandum as well as submissions made at the time of personal hearing, additional

submissions and the materials available on the record. The issue before me for decision

is as to whether the impugned order confirming the demand of Service Tax amounting

to Rs.18,24,067/-, along with interest and penalty, in the facts and circumstances of the

case, is legal and proper or otherwise. The demand pertains to the period to FY. 2014

15.

0

10. It is observed that the appellant was issued SCN on the basis of the data received

from the Income Tax Department and the appellant was called upon to submit O
documents/required details in respect of the difference found in their income reported

in the ST-3 returns as compared to the Income Tax Returns. However, the appellant

failed to submit the required details. Therefore, the appellant was issued SCN

demanding Service Tax on the differential income by considering the same as income

earned from providing taxable services. The adjudicating authority had confirmed the

demand ofService Tax, alongwith interest and penalty vide the impugned order.

11. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,

wherein it was directed that:
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"2. In this regard, the undersigned is,directed to inform that CBC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide FNo. 137/472020-ST, has
directed the field formations that while analysing ITR-TDS data received from
Income Tax, a reconciliation statement has to be soughtfrom the taxpayerfor the
difference and whether the service income earned by them for the corresponding
period is attributable to any of the negative list services specified in Section 66D
of the Finance Act; 1994 or exempt from payment of Service Tax, due to any
reason. It was further reiterated that demand notices may not be issued
indiscriminately based on the difference between the ITR-TDS taxable value and
the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner[s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper

O appreciation offacts and submission of the noticee."

11.1 However, in the instant case, I find that no such exercise, as instructed by the

Board has been undertaken by the adjudicating authority, and the impugned order has

been issued only on the basis of the data received from the Income Tax department.

Therefore, I find that the impugned order has been passed without following the

directions issued by the CIBC.

12. I find that at Para 18 of the impugned order, it has been recorded that the

opportunity of personal hearing was granted on 07.03.2022, 15.03.2022 and

21.03.2022 but the appellant neither appeared for hearing nor sought any

0 adjournment.

12.1 In terms of Section 33A (1) of the Central Excise Act, 1944, the adjudicating

authority shall give an opportunity ofbeing heard. In terms of sub-section (2) of Section

33A, the adjudicating authority may adjourn the case, if sufficient cause is shown. In

terms of the proviso to Section 33A (2), no adjournment shall be granted more than

three times. I find that in the instant case, three adjournments as contemplated in

Section 33A of the Central Excise Act, 1944 have not been granted to the appellant. I

find it relevant to refer to the judgment of the Hon'ble High Court of Gujarat in the case

of Regent Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guy) wherein it was held that:

12. Another aspect of the matter is that by the noticefor personal hearing three
dates have been fixed and absence of the petitioners on those three dates
appears to have been considered as grant of three adjournments as
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contemplated under the proviso to sub-section (2) of Section 33A of the Act. In
this regard it may be noted that sub-section (2) of Section 33A of the Act
providesforgrant of not more than three adjournments, which would envisage
four dates of personal hearing and not three dates, as mentioned in the notice
for personal hearing. Therefore, even ifby virtue of the dates stated in the notice
for personal hearing it were assumed that adjournments were granted, it would
amount to grant of two adjournments and not three adjournments, as grant of

three adjournments would mean in allfour dates ofpersonal hearing."

Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.

12.2 It is further observed that the appellant have made various submissions in their

appeal memorandum, which were not made before the adjudicating authority. In view

of the above, I am of the considered view that in the interest of the principles of natural

justice, the matter is required to be remanded back for denovo adjudication after

affording the appellant the opportunity of personal hearing.

0

0
14. sf@a4af arraf Rt s&sf mt Rqzr5qt a@h fur tar?I

The appeal filed by the appellant stands disposed of in above terms.

• »,a%,
iles Kumar)a0e..

Commissioner (Appeals)

Date: 03.03.2023.

13. In view of the above, the impugned order is set aside and the matter is remanded

back to the adjudicating authority for adjudication afresh, after following principles of

natural justice. The appellant is directed to submit their written submission to the

adjudicating authority within 15 days of the receipt of this order. The appellant is also

directed to appear before the adjudicating authority as and when personal hearing is

fixed by the adjudicating authority. Accordingly, the impugned order is set aside and

the appeal of the appellant is allowed byway of remand.

, o
3

(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST

M/s. Sharda Enterprise,
Shop No.15, 1st Floor,
Market Yard, Kadi,
Distt: Mehsana, Gujarat

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Kadi, Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA) .
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